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Generally, any right to access or inspect a court record is not absolute! but is subject to limitations or qualifications,” as the 
courts do have supervisory power over their records and files.> Access to court records is governed by long-standing common- 


law principles as well as constitutional principles derived from the First Amendment right of public access to trials. However, 
sealing of search warrants and attendant documents may serve a compelling interest such that media entities do not have a First 


Amendment right of access to the sealed documents.” 


Although courts should not order the blanket sealing of records,° they have the power to prevent improper use of their records 


by imposing reasonable regulations limiting access to them.’ 


A presumption favoring public access to judicial records and documents is only overcome when the party requesting the sealing 


of a record or document demonstrates that the public right of access is outweighed by a significant competing interest,® or as 


WESTLAW 


§ 27. Limitations on access; sealing of records, 20 Am. Jur. 2d Courts § 27 


also stated, where the circumstances warranting closure of the document to public inspection outweighs the presumption,” or 
where a party demonstrates good cause; good cause exists where closure is necessary in order to prevent a clearly defined and 


serious injury to the party seeking it. '0 The court may restrict access to its record to protect the privacy rights of third parties, |! 


or the victim of a crime.” Good cause to seal a record has been held to exist when: (1) disclosure will likely cause a clearly 
defined and serious injury to any person or entity; and (2) the person's or entity's interest in privacy substantially outweighs 


the presumption that all court and administrative records are open for public inspection. '? Also, the court may limit access 


to records in a criminal case to protect the defendant's right to a fair trial.!4 However, in such instances, the defendant must 
establish a substantial probability that his or her right to a fair trial will be prejudiced by publicity that a closure of the files 


would prevent and that no reasonable alternative to the closure of the files exists. 'S Tt has also been held that, when closure is 
sought to protect a defendant's fair trial rights, only a likelihood of jeopardy need be shown, while a higher threshold will be 


required where other interests are at stake. 16 The judge must determine in the first instance whether procedural tools other than 
impoundment, such as probing voir dire, thorough jury instructions, change in venue, and cross-examination, will sufficiently 


safeguard the defendant's constitutional right to a fair trial. "7 Pretrial publicity is not by itself sufficient to render a trial unfair 


and prevent public access to public judicial documents,!® and the likelihood of pretrial publicity arising from the release of 


court documents does not necessarily trump the presumption of public access. " 


CUMULATIVE SUPPLEMENT 
Cases: 


Decisions to seal or disclose records in a criminal trial fall within the inherent power of the court to control the records of its 
own proceedings. Daily News, L.P. v. Wiley, 126 A.D.3d 511, 2015 WL 1058122 (1st Dep't 2015). 


Sealing was unwarranted for exhibits, including depositions of corporate representatives and absent class members personal 
data, and portions of motion for class certification that referenced those documents, in class action against mortgagees and 
loan services, alleging that charging convenience fees for online or telephonic payments, also known as pay-to-pay fees, 
violated Rosenthal Fair Debt Collection Practices Act and the California Unfair Competition Law (UCL), notwithstanding 
purported lack of public interest, and even though depositions may have contained confidential and proprietary information 
about business operations of mortgagee and loan servicer; spreadsheets did not contain names, addresses, or other personal 
identifying information that would have allowed for identification of any particular individual. Cal. Civ. Code §§ 1788.14(b), 
1788.17; Cal. Bus. & Prof. Code § 17200. Torliatt v. Ocwen Loan Servicing, LLC, 570 F.Supp.3d 781. 


Presumptive right of access attaches to those materials which properly come before the court, and Court of Appeals will not 
permit litigants to abuse this right to circumvent state court procedures aimed at curbing discovery abuse. Philibotte v. Nisource 
Corporate Services Co., 793 F.3d 159 (1st Cir. 2015). 


District court abused its discretion in denying motion to unseal filings related to motions to compel testimony, to quash trial 
subpoenae, and to exclude certain deposition testimony in defamation action on ground that privacy interests outweighed 
presumption of public access, even if court did not rely on materials in adjudicating motions, where court did not conduct 
individualized review of sealed materials to determine whether presumption of public access outweighed any countervailing 
privacy interests. Brown v. Maxwell, 929 F.3d 41 (2d Cir. 2019). 


District court acted within its discretion in sealing settlement conference transcript in timeshare investor's action against 
publishing company, related entities, and company's former chief executive officer (CEO) for violation of New Jersey Consumer 
Fraud Act (CFA) in connection with alleged misrepresentation that publishing company's magazine owned timeshare; district 
court did not rely on transcript in deciding subsequent motions to enforce settlement agreement, and thus transcript played 
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no role in court's exercise of judicial power and there was less public interest in access to document. N.J.S.A. 56:8—1 et seq. 
Pullman v. Alpha Media Pub., Inc., 624 Fed. Appx. 774 (2d Cir. 2015). 


Leave for employer to file certain documents under seal that revealed employee's medical information was warranted, in former 
employee's action against employer for failure to accommodate and disparate treatment in violation of the ADA; right to privacy 
outweighed public's right of access to materials filed in litigation. Americans with Disabilities Act of 1990 § 2 et seq., 42 
U.S.C.A. § 12101 et seq. Moore v. Cvs Rx Services, Inc., 660 Fed. Appx. 149 (3d Cir. 2016). 


Remand of case was necessary, on appeal, for district court to determine in the first instance whether unmasking Internet 
blogger's identity was warranted following entry of judgment in favor of multi-level marketing company on claim for copyright 
infringement and order requiring destruction of all protected materials in blogger's possession; district court was in best position 
to consider the public's interest in open judicial records, the marketer's need to learn the anonymous blogger's identity in order to 
enforce its remedy, and to resolve issue of whether Doe defendant participated in a significant amount of other, non-infringing 
anonymous speech that would be chilled if his online identity were revealed. U.S. Const. Amend. 1; 17 U.S.C.A. § 502. Signature 
Management Team, LLC v. Doe, 876 F.3d 831 (6th Cir. 2017). 


A district court may seal its records pursuant to its inherent supervisory power over such documents. Brennan v. Opus Bank, 
796 F.3d 1125 (9th Cir. 2015). 


Maintaining confidentiality of personally identifiable information contained within certificate of identity theft and finding of 
factual innocence issued by superior court in criminal proceeding for which arrestee was mistakenly arrested was compelling 
reason that outweighed public interest of information, and thus district court would grant arrestee's application to file certificate 
under seal. Cal. R. Ct. 4.601. Black v. City of Blythe, 562 F. Supp. 3d 820 (C.D. Cal. 2022). 


Joint request to file certain information pertaining to breakfast cereal company under seal was overbroad and thus would be 
denied without prejudice in consumers' action based on claim that boxes for certain brands of company's cereals contained, in 
violation of California law, false and misleading statements concerning the amount of added sugar; although sealing was merited 
for some of the financial figures and undisclosed marketing plans, request also covered very general statements regarding 
consumption of cereal products and other information was likely well known in the industry, if not by the public at large. Cal. 
Bus. & Prof. Code §§ 17200 et seq., 17500 et seq.; Cal. Civ. Code § 1750 et seq. Krommenhock v. Post Foods, LLC, 334 
F.R.D. 552 (N.D. Cal. 2020). 


Even where a particular item is found to be a judicial record, and notwithstanding the presumption favoring public access to 
judicial records, courts must evaluate the risk that the material at issue would be put to an improper use, which may counsel 
against permitting the exercise of that right in a given instance. Apple iPod iTunes Antitrust Litigation, 75 F. Supp. 3d 1271 
(N.D. Cal. 2014). 


Public defender office would be entitled only to access exhibits attached to a motion in limine from resolved criminal case 
in partially redacted form in which criminal court considered it, in event that exhibits were unsealed upon office's common 
law right of access to judicial records, where redactions covered non-adjudicatory information such as names of third-party 
witnesses, report file number, identifying information about other criminal cases referenced in report, and names of officials 
who conducted investigation, but judicial records, which were subject of common law right of access, were limited to those that 
played adjudicatory role in litigation. Matter of Public Defender Service for District of Columbia to Unseal Certain Records, 
607 F. Supp. 3d 11 (D.D.C. 2022). 


Presumption of public access to video exhibits, which were judicial records related to pretrial detention proceedings of 
defendants who were indicted for offenses related to January 6, 2021 attack on the United States Capitol, was not outweighed 
by any significant, countervailing interests, and thus media organizations were entitled to release of the videos, although the 
exhibits were previously filed under seal; there was strong public interest in disclosure of the videos, public had already been 
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informed about contents of videos, only parties objecting to disclosure were the defendants, asserted privacy and property 
interests did not weigh against release, defendants were unlikely to be prejudiced by release, and videos were not introduced 
for improper purpose. United States v. Munchel, 567 F. Supp. 3d 9 (D.D.C. 2021). 


The party requesting sealing judicial documents must provide specific reasons in support of its position, and the court must 
consider less drastic alternatives to sealing. Sanchez Carrera v. EMD Sales, Inc., 402 F. Supp. 3d 128 (D. Md. 2019). 


Sealing summary judgment materials relating to non-party store's grocery merchandise agreement with food products distributor 
was not warranted in sales representatives’ action against distributor alleging violations of FLSA for failure to pay overtime 
wages, given that representatives did not provide specific reasons why all the information in materials must be sealed, beyond 
a general statement that store had a privacy interest in its confidential material, and representatives did not explain in any detail 
why redaction of sensitive portions of materials would be insufficient to provide store with protection for its alleged trade 
secrets. Fair Labor Standards Act of 1938 § 1, 29 U.S.C.A. § 201 et seq. Sanchez Carrera v. EMD Sales, Inc., 402 F. Supp. 
3d 128 (D. Md. 2019). 


In borrowers' action against purchaser of defunct lender's assets, involving dispute over who should bear costs and losses 
associated with two loans in default, borrowers bore burden to show that any Federal Deposit Insurance Corporation (FDIC) 
confidentiality or protective order presented unusual circumstances necessary to justify sealing their complaint. Knight v. 
Manufacturers & Traders Trust Co., 84 F. Supp. 3d 436 (D. Md. 2015). 


Redacting personal contact information from letters to the court by defendant's family members and friends would not inhibit 
public interest in access to documents considered in imposing defendant's sentence, and thus grant was warranted of defendant's 
motion for leave to file letters as exhibits to his sentencing memorandum partially under seal; information had no direct bearing 
upon public's assessment of the sentences imposed. United States v. Abdelaziz, 583 F. Supp. 3d 329 (D. Mass. 2022). 


Public interest in disclosure outweighed any private interest that automobile manufacturer might have had in secrecy of report 
of focus group study that manufacturer commissioned regarding drivers' impressions of several automobile shifter designs, 
for purposes of evaluating manufacturer's motion to seal that report in putative class action brought by consumers against 
manufacturer regarding allegedly defective gear shifter mechanisms; information in the report would be crucial to presentation 
of consumes' claims that gear shift design was defective from the outset due to its confusing and unreliable operative and 
indicative characteristics, and that manufacturer knew of those defects during design and implementation, before class vehicles 
went to market. In re FCA US LLC Monostable Electronic Gearshift Litigation, 377 F. Supp. 3d 779 (E.D. Mich. 2019). 


Interests in releasing information contained in questionnaire for prospective jurors summoned in matter that garnered significant 
media and public attention were substantially outweighed by interests in maintaining juror confidentiality, and thus information 
would remain under seal for period of 10 years, where Court assured jurors that information provided would be used only by 
participants in trial, who were prohibited from disclosing such information to anyone not involved in case, District's jury plan 
provided that names and personal information of jurors must not be disclosed to attorneys, parties, public, or media, and sealing 
of records did not preclude jurors from speaking publicly about service, but made public disclosure of any juror's identity that 
juror's choice. 28 U.S.C.A. § 1863(b)(7). United States v. Thao, 586 F. Supp. 3d 924 (D. Minn. 2022). 


It was appropriate to seal supplier agreement between proxy services provider and compliance solutions provider, and redact 
portions of brief in support of motions to dismiss for failure to state a claim that contained corresponding information relating 
to agreement's confidential terms, in putative class action brought against providers by investors who had their personal 
information compromised in data security breach, alleging negligence and breach of contract; agreement was not judicial 
document, although briefs in connection with motions were judicial documents, the substantive descriptions of agreements had 
no bearing on court's decision on motions, release of information contained in agreement could cause competitive harm to 
providers, and proposed redactions were narrowly tailored to protect only that sensitive business information. Fed. R. Civ. P. 
12(b)(6). Toretto v. Donnelley Financial Solutions, Inc., 583 F. Supp. 3d 570 (S.D. N.Y. 2022). 
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The proponent of sealing court records must analyze in detail, document by document, the propriety of secrecy, providing 
reasons and legal citations; such burden applies even where a protective order has been entered by the court and where no party 
objects to the motion to seal. Match v. Interstate Gas Supply, Inc., 454 F. Supp. 3d 722 (S.D. Ohio 2020). 


Whether the parties have been given the expectation that their submissions will be treated as confidential is a factor that must be 
taken into account in determining whether to grant an order for protection of discovery material; a party's reliance on an order 
sealing a judicial document cannot be lightly brushed aside where the order has induced that party to settle a case or comply 
with a discovery request. Fed.Rules Civ.Proc.Rule 26(c), 28 U.S.C.A. Mine Safety Appliances Co. v. North River Ins. Co., 73 
F. Supp. 3d 544 (W.D. Pa. 2014). 


Common law right of public access to court records is not absolute, and concealment may be necessary if access is sought for 
an improper purpose. In re Rivera, 524 B.R. 438 (Bankr. D. P.R. 2015). 


Trial court erred in sua sponte sealing entire record in consolidated actions in which maternal and paternal biological and 
stepgrandparents sought visitation with children; order sealing consolidated cases contained no written findings indicating that 
entire record in consolidated cases warranted such extreme measure, and trial court failed to hold hearing at which parties could 
argue their respective positions on the sealing issue. Ala. Code § 36-12-40. Ex parte Gentry, 228 So. 3d 1016 (Ala. Civ. App. 
2017). 


The Comprehensive Criminal Record Sealing Act (CCRSA) could not be applied retroactively solely on the basis that it was 
procedural and remedial legislation; the legislature specifically differentiated between misdemeanors and felonies by choosing 
to make the CCRSA retroactive as to one, but not the other, and the court could not act in a manner that contravened legislative 
intent. Bolin v. State, 2015 Ark. 149, 459 S.W.3d 788 (2015). 


Civil-liberties organization had a legitimate interest in and right of general access to court records and thus had standing to sue 
to unseal search warrants, and organization's standing was not lost when the trial court denied organization's motion to unseal; 
standing was an issue to be resolved before the merits. Cal. R. Ct. 2.551(h)(2). Electronic Frontier Foundation, Inc. v. Superior 
Court, 83 Cal. App. 5th 407, 299 Cal. Rptr. 3d 480 (4th Dist. 2022), review filed, (Oct. 25, 2022). 


Prosecutor's handwritten and signed clause stating defendant could petition to seal records of drug and alcohol cases, contained 
in plea agreement in separate case and which dismissed the drug and alcohol cases, could not waive statutory ten-year waiting 
period to request seal of records, counted from disposition of criminal proceedings, in cases when dismissal had occurred as part 
of a plea agreement in a separate case and, thus, criminal records for drug and alcohol cases would not be sealed; disposition of 
criminal proceedings had occurred less than three years before petition to seal cases, statutory waiting period applied regardless 
of parties' wishes given that it existed for the public's benefit, and court could not enforce agreement calling for it to take actions 
beyond its authority. Colo. Rev. Stat. Ann. §§ 24-72-702(1)(a)(1), (1)(a)CI)(B). Robertson v. People, 2017 COA 143M, 410 
P.3d 1277 (Colo. App. 2017), as modified on denial of reh'g, (Dec. 28, 2017). 


Online blog post, which contained plaintiffs mugshot from a separate sealed court proceeding, and attached to plaintiff's 
complaint in defamation action brought against purported blog author and other defendant's, was not a judicial court record, and 
thus not subject to being sealed in defamation action; nothing in rule governing confidentiality suggested that an attachment 
or exhibit that contained matters within the scope of a different court proceeding became part of a judicial record subject to 
confidentiality. Fla. Stat. Ann. § 943.059; Fla. R. Civ. P. 2.420(a). Rivero v. Farach, 247 So. 3d 632 (Fla. 3d DCA 2018). 


Florida Department of Law Enforcement (FDLE) waived any procedural objection to applicant's use of motion rather than 
petition for writ of mandamus when seeking to compel FDLE to issue certificate of eligibility to seal applicant's criminal history 
record, where FDLE appeared and defended its position at motion hearing. Fla. Stat. Ann. §§ 907.041, 943.059. Lazard v. State, 
229 So. 3d 439 (Fla. Sth DCA 2017). 
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Trial court was required to conduct hearing on petition to seal criminal record relating to charges for trafficking in oxycodone 
and withholding of information from practitioner after State filed objection to petition, and to provide written explanation for 
denial of petition based on all facts and circumstances in petitioner's case. West's F.S.A. § 943.059. J.A.H. v. State, 198 So. 
3d 884 (Fla. 4th DCA 2016). 


Circuit Court's findings were lacking in the specificity required to demonstrate that there were no less restrictive alternatives, 
and thus did not satisfy substantive requirement for closing public's constitutional right of access to drug-related criminal 
proceeding; court only stated that alternatives were considered and rejected, and court should have considered alternatives, such 
as redacting specific information or limiting sealing to restricted time period. U.S. Const. Amend. 1; Haw. Const. art. 1, § 4. 
Grube v. Trader, 420 P.3d 343 (Haw. 2018). 


Transgender woman seeking to change her name and gender marker was not required to provide notice by publication to general 
public of hearing on her motions to waive publication and seal record; trial court's discretion to determine who was entitled to 
be notified of transgender woman's request for confidentiality was not unfettered, transgender woman posted advance notice 
of hearing within confines of court accessible to general public, as required under statute governing notices of hearings and 
administrative rule governing access to court records, and neither governing statute nor governing administrative rule provided 
for alternate forms of public notice, including notice by publication. Ind. Code Ann. § 5-14-2-5; Admin. R. 9(G)(4)(c)(ii). Matter 
of K.H., 127 N.E.3d 257 (Ind. Ct. App. 2019). 


There is a common-law right to access court records, but it is not absolute, and thus, a trial court has discretionary authority to 
deny access to its records and files. Bailey v. Bertram, 471 S.W.3d 687 (Ky. 2015), as corrected, (June 10, 2015). 


Portion of transcript dealing with issue related to inadmissible testimony regarding prior federal case in which truthfulness of 
accomplice's testimony was called into question was subject to being sealed in aiding and abetting first-degree murder case. 
State v. Smith, 932 N.W.2d 257 (Minn. 2019). 


Rule of lenity, which required that ambiguities in criminal statutes be liberally interpreted in accused's favor, was inapplicable 
in construing statute governing sealing of criminal records in petitioner's action to seal criminal records, where petition to seal 
records was civil proceeding and not criminal prosecution, and statute governing sealing of records was not so ambiguous as 
to require rule of construction to interpret statute. Nev. Rev. St. § 179.2405 et seq. Matter of Finley, 457 P.3d 263, 135 Nev. 
Adv. Op. No. 63 (Nev. Ct. App. 2019). 


Petitioner, who pled guilty to gross misdemeanor of unlawful contact with a child, satisfied all statutory requirements to seal 
his criminal records, and thus was entitled to presumption in favor of record sealing, where misdemeanor was not expressly 
listed as an offense ineligible for sealing under record-sealing statute, and petitioner complied with two-year waiting period to 
seal records pertaining to gross misdemeanor offense, included copy of verified criminal record in his petition, and included 
information identifying records he submitted and list of agencies in possession of records of conviction. Nev. Rev. St. §§ 
179.245(1)(d), 179.245(2)(a), 179.2445(1), 207.260(4)(a). Matter of Tiffee, 485 P.3d 1249, 137 Nev. Adv. Op. No. 20 (Nev. 
2021). 


Fact that name-change applicant, a transgender man, had revealed that he was transgender to individuals he trusted with that 
information did not preclude grant of applicant's motion to seal the record of his name-change proceeding for good cause; 
purpose of sealing record was to protect applicant's right to share his transgender identity only with those he trusted, thus 
avoiding the psychological and possibly physical harm he would suffer by making the information public. N.J. Ct. R. 1:38-11. 
Matter of T.I.C.-C., 470 N.J. Super. 596, 271 A.3d 350 (App. Div. 2022). 


When an action is favorably disposed of in an adult proceeding, the records are sealed, the arrest and prosecution are deemed 
a nullity, the accused is restored to the status occupied before arrest, and, unless specifically required by statute, or directed 
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by a superior court, the accused is not required to divulge information regarding the favorably terminated action; this statutory 
safety net protecting adults ensures that records and materials generated from an arrest and a favorably terminated proceeding 
are eliminated as facets of the accused's criminal pedigree. N.Y. CPL §§ 160.50(1), 160.60. People v. Anonymous, 34 N.Y.3d 
631, 145 N.E.3d 924 (2020). 


Offender did not attain a final discharge, and was thus ineligible to have her felony conviction records sealed, until offender had 
paid all court-ordered restitution; although community-control sanctions ended after five years, the obligation to pay restitution 
did not expire due to the passage of time. R.C. § 2953.32(A)(1). State v. Aguirre, 144 Ohio St. 3d 179, 2014-Ohio-4603, 41 
N.E.3d 1178 (2014). 


Defendant's conviction for driving without reasonable control, a minor misdemeanor, was not a conviction under the statutory 
scheme for sealing records, and therefore defendant could move trial court to seal record of his conviction for vehicular 
manslaughter, a conviction which arose from same incident as defendant's driving without reasonable control charge. Ohio Rev. 
Code Ann. §§ 2953.31(A)(2), 2953.61(A), 4511.202(A). State v. Herrick, 2019-Ohio-5047, 137 N.E.3d 1262 (Ohio Ct. App. 
11th Dist. Geauga County 2019). 


Applicant's misdemeanor conviction for violation of city housing code was an offense, for purposes of statute governing sealing 
records of conviction, and thus applicant, who had another misdemeanor conviction and conviction for three felonies, was not 
an eligible offender whose record of felony conviction could be sealed; statutory exceptions for certain convictions did not 
include housing code violations. Ohio Rev. Code Ann. § 2953.31(A). State v. N.J., 2017-Ohio-7089, 95 N.E.3d 828 (Ohio Ct. 
App. 10th Dist. Franklin County 2017). 


In the event defendant, charged with aggravated sexual assault of child and indecency with child, requested that paper copies of 
digital child pornography images be made for jury's use following admission of the digital evidence, trial court should make the 
copies itself and enter detailed order sealing copies and taking steps to ensure that all copies of child pornography images are 
not disseminated, as opposed to ordering State to introduce paper copies in lieu of the digital images. In re State, 564 S.W.3d 
58 (Tex. App. El Paso 2018). 


Good cause and exceptional circumstances warranted the sealing of appellate record of petitioner's appeal of trial courts' denials 
of petitions for expungement; appeal consolidated several dockets, many of which were sealed by trial court and remained 
nonpublic, petitioner may continue to seek expungement of some offenses, and State did not object to request to seal appellate 
record. 13 Vt. Stat. Ann. § 7607; Vt. Rules for Public Access to Court Records, Rule 9(a)(1, 5). State v. E.C., 2022 VT 40, 
283 A.3d 962 (Vt. 2022). 


Sealing of records of a conviction for a crime committed before the applicant turned 21 years old is allowed as long as he or 
she has not since been convicted of a listed crime as defined in statute or adjudicated delinquent for such an offense after the 
initial conviction. 13 V.S.A. § 5301; 33 V.S.A. § 5119(g)(2). State v. Villeneuve, 2016 VT 80, 150 A.3d 622 (Vt. 2016). 


[END OF SUPPLEMENT] 
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